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Janmes Seligh was convicted on January 23, 2004, of al
charges in an 18-count indictnment alleging an odoneter roll back
schenme. He was convicted of nine counts of transporting falsely
made, forged, altered, and counterfeit securities in interstate
comerce in violation of 18 U S.C. 8§ 2314 and nine counts of
provi di ng fal se odoneter disclosure statenents in violation of 49
U S.C. 88 32705(a) and 32709(b). The Court sentenced M. Seligh
on April 21, 2004, to a termof 51 nonths incarceration, three
years supervised rel ease, restitution in the anmount of $140, 000,
and a special assessnment of $1,800. The defendant did not appeal
hi s conviction or sentence.

The defendant has filed a notion pursuant to 28 U S. C
§ 2255 to vacate, set aside, and correct the sentence. The
petition was filed on behalf of M. Seligh by Mchael E
Hought on, Executive Director of Federal |Inmate Advocates. At the
evidentiary hearing that was held on March 24, 2005, the

petitioner was represented by counsel. The petitioner conplains



that his sentence was constitutionally infirmbecause the Court
determ ned his guideline | evel based on facts that were neither
submtted to a jury and found to be true beyond a reasonabl e
doubt, nor admtted by M. Seligh at any tine during the
proceedi ngs. The petitioner also clainms that his counsel, Brian
M Barke, Esquire and Janes X. Maxwel |, Esquire, provided
i neffective assistance in violation of the Constitution.

The petitioner’s argunment about his sentence relied

initially on Blakely v. Washington, 542 U.S. _ , 124 S. . 2531

(2004) and thereafter on United States v. Booker, 543 U S. |,

125 S.Ct. 738 (2005). The petitioner’s argunent about his

sentence is not viable in light of Lloyd v. United States, 407

F.3d 608, 615-16 (3d Cir. 2005) that held that “Booker does not
apply retroactively to initial notions under 8§ 2255 where the
judgnent was final as of January 12, 2005, the date Booker

i ssued.” Because the judgnment in this case was final on Apri
21, 2004, Booker is not applicable. The Court discusses bel ow
the claimthat M. Seligh received ineffective assistance of

counsel

Fi ndi ngs of Fact

At the evidentiary hearing held on the petition, M.
Seligh testified and the governnment presented the testinony of

Messrs. Barke and Maxwell. The Court’s findings of fact are



taken fromthe testinony of Messrs. Barke and Maxwell. Their
testimony was credi ble for a nunber of reasons. They answered
the questions directly and in a straightforward manner. Their
testinmony al so was consistent with the docunentary evidence. The
petitioner’s testinony, on the other hand, was not credible. He
was evasive, ranbling, and his testinony was inconsistent with

| ogi ¢ and the docunentary evi dence.

Janmes S. Maxwell, Esquire and Brian M Barke, Esquire,
were retained by M. Seligh in approximately March of 2003. M.
Seligh was being investigated by the G and Jury at that tine.
During the next few nonths, counsel discussed with M. Seligh the
nature of the governnent’s investigation, the petitioner’s
i nvol venent in certain transactions, the sanple evidence that the
governnment provided to the lawers in May 2003, and the possible
sentence if the petitioner was convicted. Counsel also discussed
with the defendant el enents of the charges that the governnent
was going to bring. The defendant appeared to understand what
they were tal king about. He never appeared confused about the
char ges.

Counsel took what the governnent said the charging
statute was and the base offense | evel plus enhancenments. They
went to the federal sentencing guidelines nmanual and opened up
t he back cover and showed M. Seligh the chart. They went

t hrough the various possible offense levels with him



M. Barke discussed with the defendant trial strategy.
Based upon what M. Seligh was telling them the |lawers were
going to try to place responsibility for the rolling back of
odoneters and the altering of paperwork on soneone related to
Herson’ s Honda as opposed to M. Seligh. They were also going to
guestion the accuracy of the paperwork that the governnent was
submtting as evidence. M. Seligh did not admt or accept
responsi bility during the representation.

By letter dated Decenber 8, 2003, Ms. Furman sent a
letter to M. Barke and M. Maxwel|l transmtting a guilty plea
agreenent. M. Barke received the package around Decenber 9,
2003. The exhibit used at the hearing was from M. Barke’'s
files. M. Barke handed M. Seligh the plea agreenent on Friday,
Decenber 8 (or 9). M. Seligh returned on Decenber 17 and 18 and
they had two separate neetings about the plea agreenent.

M. Barke reviewed the plea agreenent with the
petitioner and his sentence exposure if M. Seligh accepted the
agreenent. In the agreenent there are a nunber of different
paragraphs that say what the offense | evel was and the
enhancenments for different things. The plea agreenent states
that if the defendant did plead guilty, the fraud | oss that would
be applicable to his sentence would be between $200, 000 and

$400, 000.



Begi nni ng at paragraph 10 of the agreenent there is a
par agraph that goes through the various facts that the governnent
said it could prove. It says that there were seventy notor
vehicles with rolled back odonmeters. M. Barke’s understandi ng
of how the fraud | oss was cal cul ated was that seventy vehicles
were involved, with a value of $4,000.00 per vehicle which put it
at $280, 000 which is within that range. He discussed with M.
Seligh the case | aw which would call for the $4, 000 nunber.

After discussions with M. Seligh, they concluded that if they
| ooked at the actual value of the particular cars, they m ght be
| ooki ng at a hi gher exposure.

The | awyers discussed rel evant conduct with the
petitioner. They discussed with M. Seligh the fact that the
pl ea agreenent had a stipulation for a four |evel upward
adjustnment for nore than 50 victins. The plea agreenent also had
an enhancenent for sophisticated neans. M. Barke does not
recall specifically whether he talked with M. Seligh about that
section.

M. Barke told the petitioner that the offense |evel
woul d be 24 and if he plead guilty, there would be a 3 |evel
reduction to 21. His exposure fromgoing to trial was offense
| evel 24 as opposed to 21. He told himthat the 24 brought 51 to

63 nonths and 21 brought 37 to 46 nonths.



After this discussion, M. Seligh decided that he would
not plead guilty. He would not admt responsibility. Early on,
M. Seligh tal ked about having the governnment drop the case in
exchange for his paying restitution and counsel explained that
this was not a possible resolution because there was no way the
governnment was going to do that.

M. Barke tried to see if there were others involved in
t hese transactions so that he could possibly package sonethi ng
for an off the record debriefing with the governnent. M. Seligh
woul d not admit to any invol venent so M. Barke was not able to
get nanes of any other people fromM. Seligh.

M. Barke reviewed various notor vehicle docunents that
were available in the governnent’s office in Washington, D.C. He
talked wth M. Seligh about the different transactions that the
docunents represented. M. Barke was not confused or uncertain
about the information. M. Barke talked with M. Seligh about
calling witnesses to testify on his behalf. They tal ked about
having a handwiting expert, and they retained a handwiting
expert to testify. M. Seligh suggested Linda Ward and Peter
Barrow as witnesses. M. Barrow was the purchaser of one of the
cars in the indictnment.

M. Barke spoke with M. Barrow. M. Barrow woul d have
testified that when he bought the car in question, it had about

170,000 mles on it. After he bought the vehicle, M. Seligh



personally took M. Barrow to the agency to have the vehicle
titled and M. Seligh took the title docunents and presented them
to the Cerk so they could be retitled. Counsel did not believe
that this testinony woul d have offered any benefit to M. Seligh
at trial. They learned that the governnent had docunentary
evidence that M. Seligh had altered a title, presented the
altered title to Womng' s authority and then had a newtitle
issued for this car at a lower mleage rate. The |awers
concluded that if M. Barrow testified that he actually bought
the vehicle with 170,000 mles on it and that the title M.
Seligh had acquired from Wom ng was 70,000 or |ower, then “we’'re
dead here.” They thought that M. Barrow would help the
governnent’s case. Counsel, therefore, called himoff as a
wi tness. M. Barke described his thinking to M. Seligh. M.
Seligh did not agree or disagree. He just |ooked back at him

M. Barke talked with M. Seligh nultiple tinmes about
taking the stand. M. Seligh wanted to explain his view on the
busi ness of selling vehicles. He ranbled and gave his opinions
as to what he thought was going on in the case. It was not
focused on the particular transactions at issue. M. Seligh
never di scussed with himany possible testinony that would
excul pate him

The lawers told M. Seligh that testifying would

create a problemfor him He would get convicted because he



woul d either not be honest or be evasive or convict hinself by
admtting responsibility. M. Seligh never protested.

M. Barke does not recall M. Seligh giving himthe
nanmes of any people to whom he could tal k about being a character
w tness. There was M. Ruger and his nother but M. Barke did
not think that either one could be a character w tness.

M. Barke mailed M. Seligh the original presentence
report. They tal ked on the tel ephone about it. M. Seligh did
not have any questions but he raised objections to the nunber of
vehicles used in the loss calculation. M. Barke told himthat
they were rel evant conduct and they were going to try to convince
the Court that the Court should not use that nunber in making the
| oss cal culation. He discussed the revised presentence report
with M. Seligh. They discussed the base offense |evel
enhancenents, |oss calculation, and the viability of asking the
Court not to consider the 70 vehicles in assessing the
enhancenment for the loss. Prior to the first date, he reviewed
the report and did sone research. He did call M. Ruger as a
w tness. During the continuation of the sentencing, he reviewed
the victiminpact statenents. He also | ooked at the additional
car files relating to the 70 cars. He talked with M. Seligh
about the | oss cal cul ation.

M. Maxwel | had di scussions with both the governnent

and the petitioner about the fraud | oss that woul d be



attributable to M. Seligh. M. Maxwell had a nunber of
di scussions with the governnent in which he asked for a reduced
anmount of loss. He attenpted to get the governnent to limt the
fraud loss to the nine cars that were included in the indictnent.
He had these di scussions both before indictnment and after
indictnment and after the draft plea agreenent was received.

M. Maxwel | was never authorized by the defendant to
negotiate a plea agreenent with a | ower | oss, however. M.
Seligh would not admt responsibility for the alleged crines.
M. Maxwel |, therefore, did what he sonetines does in such
situations. He suggested to the governnent that he would
recommend and perhaps strongly recomend to M. Seligh a certain
type of arrangenent. He told the petitioner again and again that
it was his strong recommendation that M. Seligh accept an
agreenment that contenplated a $4000 | oss tines the nine cars.
The governnent rejected this suggestion, and M. Seligh’s
reaction to this advice was that he was not pleading guilty. He
woul d never admt any conduct that would have been necessary for
a plea. M. Maxwell told the defendant that the evidence
appeared to himto be sufficient to convict himand that he ought
to seriously consider pleading guilty, if he was in fact

responsi bl e for the conduct that was charged.



1. Di scussi on

M. Seligh contends that his trial and sentencing

counsel rendered ineffective assistance. He raises a nunber of
clainms in connection with this allegation, nanely that his
counsel, James S. Maxwel|l and/or Brian M Barke:
(1) mscharacterized the benefit of proceeding to trial, as
opposed to negotiating a plea agreenent, and provided a skewed
estimate of the probable outcone; (2) never pursued a plea
agreenent on M. Seligh’s behalf and did not present a witten
offer by the Governnent to enter into a plea; (3) did not allow
M. Seligh the opportunity to decide whether or not to testify in
his own behalf; (4) did not properly advise himabout the
sentenci ng process and was unprepared to address the | oss issue
at sentencing; and (5) lacked famliarity with evidence and
refused to call a witness that could have been used in M.
Seligh’s defense.

A defendant has a Sixth Amendnent right to “reasonably

ef fecti ve assi stance” of counsel. Strickland v. Washi ngton, 466

U S 668, 687 (1984). To establish a constitutional violation of
this right a defendant has the burden of showi ng: (1) that
counsel’s performance fell well bel ow an objective standard of
reasonabl eness; and (2) that counsel’s deficient perfornmance
prejudi ced the defendant, resulting in an unreliable or

fundanmental |y unfair outcone of the proceeding. 1d. At 687.

10



Strickland i nposes a “highly demandi ng” standard upon a
petitioner to prove the “gross inconpetence” of his counsel.

Kimmel man v. Mrrison, 477 U S. 365, 382 (1986). See also Bueh

v. Vaughn, 166 F.3d 163, 169 (3d Cr. 1999) ("“Because counsel is
afforded a wi de range within which to nmake deci sions w thout fear
of judicial second-guessing, we have cautioned that it is ‘only
the rare claimof ineffectiveness of counsel that should succeed
under the properly deferential standard to be applied in

scrutinizing counsel’s performance.’” (quoting United States V.

Gay, 878 F.2d 702, 711 (3d Gr. 1989))).

The Strickland Court held that the proper neasure of

attorney performance is sinply reasonabl eness under prevailing
pr of essi onal norns:

Judi ci al scrutiny of counsel’s perfornmance
must be highly deferential. It is all too
tenpting for a defendant to second-guess
counsel ' s assi stance after conviction or
adverse sentence, and it is all too easy for
a court, exam ning counsel’s defense after
it has proved unsuccessful, to concl ude that
a particular act or om ssion of counsel was
unreasonable. A fair assessnent of attorney
performance requires that every effort be
made to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances
of counsel’s chal |l enged conduct, and to

eval uate the conduct from counsel’s
perspective at the tinme. Because of the
difficulties inherent in nmaking the

eval uation, a court must indulge a strong
presunption that counsel’s conduct falls
within the wi de range of reasonabl e

pr of essi onal assi st ance.

11



Strickland v. Washington 466 U S. at 689 (citation omtted).

Furthernore, there is a strong presunption that counsel rendered
adequate assistance. 1d. At 690. As with any other claimunder
8§ 2255, the burden of proving ineffectiveness assistance of

counsel is on the petitioner. Virgin Islands v. Ni cholas, 759

F.2d 1073, 1081 (3d Cr. 1985).

Regardi ng a defendant’s burden of establishing
prejudice, “[i]t is not enough for the defendant to show that the
errors had sone conceivabl e effect on the outconme of the
proceedi ng.” Rather, a “defendant nust show that there is a
reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.”

Strickland v. Washi ngton, 466 U. S. at 693-694.

The Court’s findings of fact negate nost of the clains
made by the petitioner about his counsel. The Court will discuss
each one in turn.

1. The petitioner’s counsel did not m scharacterize
the benefit of proceeding to trial as opposed to negotiating a
pl ea agreenent. Nor did they provide a skewed estimate of the
probabl e outcone of the case. The Court found the | awers
credible in describing all of the discussions they had with M.
Sel i gh about the nature of the governnment’s case and its evidence
as well as the possible sentence in this case. M. Seligh's

testi nony was ranbling, evasive, and not entirely credible. His

12



denmeanor on the stand seened consistent wth counsel’s
description of his deneanor during the pretrial stages and trial
stage of this case. M. Seligh would never admt responsibility
or guilt inthis case. It would have been inappropriate for
counsel to pressure himto plead guilty.

2. The petitioner’s argunment concerning a plea
agreenent is absolutely false. The governnment introduced into
evi dence at the evidentiary hearing on the petition the letter
and plea agreenent that it sent to counsel. M. Seligh admtted
that he had had neetings with counsel concerning the plea
agreenent. M. Barke gave a |l engthy and credi bl e description of
all of the tinme he spent with M. Seligh going over the plea
agreenent. M. Maxwell al so described his substantial efforts in
trying to negotiate a favorabl e plea agreenent for the defendant.
M. Seligh did not want to plead guilty. He wanted the
government to drop the case. There was no way that that was
goi ng to happen and counsel told M. Seligh that. It was the
petitioner’s decision not to take the plea.

3. The Court rejects M. Seligh’s claimthat he was
not given the opportunity to decide whether or not to testify on
his own behal f. Counsel went through with himthe dangers of
testifying on his own behal f and strongly recomrended that he
not. He did not resist that suggestion. Counsel’s

recommendati on seens emnently reasonable. Had M. Seligh

13



testified at the trial in the sane way he testified at the
hearing on his petition, it would have done himno good both
because of his poor deneanor and because he admtted guilt as to
sonme transactions during the hearing on the petition.

Transcript, p. 61.

4. The fourth conplaint is that counsel did not
properly advise M. Seligh about sentencing and was unprepared to
address the |l oss issue at sentencing. The Court rejects the
first part of this claim M. Barke credibly described the
preparation and advice that he had given M. Seligh about
sentencing. It was not ineffective. The Court was concerned
that at the first sentencing hearing M. Barke was not prepared
to address the | oss issue as the Court expected. The Court,
however, took care of that problem by putting off the sentence to
allow M. Barke to review all the nmaterials in order to prepare
for sentencing. There was absolutely no prejudice to the
def endant from any | ack of preparation on the |oss issue at the
first sentencing hearing.

5. The Court finds as a fact that M. Barke did not
lack famliarity wwth the evidence. The Court bases this
concl usion both on the testinony at the hearing and al so on the
trial itself. Counsel appeared very well versed with all the
evidence in the case. The Court is not convinced that M. Barrow

or any other wtness that could have been called on M. Seligh’s

14



def ense woul d have nade any difference to the result. The Court
accepts M. Barke s analysis that M. Barrow woul d have done nore
harm t han good. Any possible character witnesses were call ed by
t he governnent. They were his fornmer girlfriend and his cl ose
friend who both testified against M. Seligh.

An appropriate order foll ows.

15



I N THE UNTI ED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JAMES SELI GH : NO. 03- 750
ORDER

AND NOW this 29'" day of June, 2005, upon
consi deration of petitioner’s Mtion to Vacate/ Set Aside/ Correct
Sent ence (Docket No. 47), the governnent’s opposition thereto,
and suppl enental briefing by the petitioner and governnent, and a
heari ng on March 24, 2005, IT IS HEREBY ORDERED t hat said notion
is DENNED. |IT IS FURTHER ORDERED that a certificate of
appeal ability is denied because the petitioner has not nmade a

substantial showi ng of the denial of a constitutional right.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




